WILLIAM J. ScoTT
ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET
' SPRINGFIELD

May 22, 1973

FILE NO. S-592 | ‘ ,-/\\

CRIMINAL LAV
¥ailure to pay child support
pursuant to divorce decree - ya —

Honorable Kelly . Long
State's Attorney
Montgomery County
Billsboro, Illinois 62049

*1 am request

stitute a misdemeanor subject
pcuion in that same county under
gisions of the Non-Support of spouse
anﬂ Childxen Act, Chapter 68, Section 24,
- 1llinois Reviged statutes, 19717

I would appreciate any infozmation you can give
me in this matter at your earliest convenience."

Section 1 of the Non-Support of Spouse and Children
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Act (Ill. Rev. Stat., 1972 Supp., ch, 68.-pat. 24) provides
as follows:

"Bvery person who shall, without any lawful
excuse, neglect or refuse to provide for the
support or maintenance of his spouse, said
spouse being in need of such support or
maintenance, or any person who shall, without
lawful excuse, desert or neglect or refuse

to provide for the support or maintenance

of his or her child or children under the age
of 18 years, in need of such support or
maintenance, shall be deemed guilty of a

Class A misdemeanor and shall be liable under
the provisions of the ‘'Public Aid Code of
Illinois', approved April 11, 1967, to the
Supervisor of General Assistance or to the
Illinois Department of Public Aid, as the case
may be, in a civil action, for the amount of
general assistance or assistance provided to
his spouse or children, or both his spouse and
children."

Ohe of my predecessors issued an opinion (1954 I1l1l.
Atty. Gen. Op., p. 82) wherein he construed a statute sub-
atantial;y the same as the present oﬁe. In that opinion,
it was staﬁed that a non-support suit for the children would
be in the count§ court, as opposed to civil action based
upon a divorce decree, so long as need was shown. After
the divorce, howevér, the pother of the children was no

longer a “spouse” who would be protected by section 1 of the




Honorable Kelly D. Long - 3,

Non-Support of Spouse and Children Act. (Ill. Rev. Stat.,
1972 Supp., ch. 68, par. 24.) Any support liability for the
mother would have to be pursued in some other manner. This
opinion citing, People v. Baker, 222 Ill. App. 45, and Ryan v.
Foreman, 181 Ill. App. 262, states: |

"It is my opinion * * # that courts of competent

jurisdiction have full and complete authority

to try and punish those who come within the

province of section 24 of the Act [Non-Support

of 3pouse and Children] and that such prosecution

and proper orders and sentences may be entered

without interfering or conflicting with the

proper jurisdiction of the court entering a

decree for support of a minor."

1954 I11. Atty. Gen.
'Op.' 82' B4,

It should be emphasized that failure to pay c¢hild
support pursuant to a support order of a divorce decree does
not ipso facto constitute a violation of section llof the
Non-Support of Spouse and Children Act. (Ill. Rev, Stat.,
1972 Supp., ¢h. 68, par. 24.) Any allegation that an
individual has violated said section 1 must be pxovad. 1
an individual were charged with violating section 1, some

of the evidentiary issues that would be of concern to both




Honorable Kelly D. lLong ~ 4.

the prosecution and the defense would be as follows:
1. f7he parent-child relationship must be érovenz
2. The child must be under 18 years of age;
3. 7The child must be in need of support;

4. The defendant must have n@glected or refusged
to support the childy

5. The defendant may be absolved for his lack
of support if he has a lawful excuse.

Even though there are several procedures available
to remedy the situation whereby a divorced parent fails to
provide child support for his or her child, the parent can
still be prosecuted for violating section 1 of the Non-Support
of quueeland Children Act., (111, Rev; 3tat., 1972 supp.
ch. 68, par. 24.) However, mere failure to pay c<hild support
pursuant to a child support order of a divorce decree does
not ;Egg,ggggg,congﬁitnte a violation of section 1 of the
Non-Support of Spouse and Children act, (Ill, Rev. Stat.,
1972’Supp.. ch. 68, par. 24.) Of couxse, failure to make said
child support payments would be some evidence that could be

used to prove a violation of section 1 of the Non-3upport
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of Spouse and Children Act.

¢h. 68, par. 24.

Ill. Rev, SBtat., 1972 Supp.,

Very truly yours,

ATTCRNEY CGENERBAL




